


















(CX 67) demonstrated that he had siqned an agreement with 

Safeo, and other eompetinq �~�o�m�p�a�n�i�e�s�.� on March 15, 1973. 

Mr. Seebart testified that all this information came to 

his a.ttention just prior to Mareh 21, 1973. This was the 

"recent action" which led to Mr. Colley's immediate �t�e�~�i�­

nation (PX 32, Tr. 1413-1414). This wit.)ess admitted his 

incompetence and his evidence is worthless in all respects. 

Another failing businessman witness was Mr. Corbett 

�f�r�o�~� �~�~�e� Los Angeles region. �~�e� also admitted he was a 

failing businessman. His principal failures were an exces-

aive loss ratio "and a continual 1058 of the number of 

policies in force in his portfolio. He WAS advised (PX 74) 

that he had a steady loss of policies and a" great policyholder 

service problem, things that were his "contractual resp":::msi­

bilities". He was advised to establish a plan to "solv e 

these serious prob1e.."lls" or else. He refused to give such 

a plan (Tr. 1954, PX 72, Tr. 1"894), and announced that he 

was changing his office to Agoura. He did so move his 

office and in doing so moved it entirely out of the district 

and almost into Ventura County (Tr. 1940, 1928-1931. 1932-1934i 

It was such a distance that no policyholder from his old area 

ever visited his office and he did not have a direct tele-

phone to that area (Tr. 1934). The witness' rapid 1055 of 

policies was so great that he admitted that he would be in 

serious financial trouble in three or four years (Tr . �1�9�4�8�-�1�9�-�1�~ �:�' �.� 
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It vas obvioU3ly management's judqment that he was in big 

trouble already and Farmers was losing the business as 

well as the agent. Here was a case of a failinq ag~~t. 

where. management qave him an ultimatum to reverse his 

failure and achieve proper results or else.. His business 

continued to deteriorate and he killed any hopes of saving 

his policyholders by moving to a very distant location 

..... here they obviously 'Would not be able to do b.usiness with 

him further. His termination. proves that Farmers agents are 

held responsible to produce a successful result. Despi·te 

his defalcations he still owns his policies after termina­

tion and the Compa~y must purchase these from him under t h e 

con tract formula. 

It must be understood that an agent who is 10sin5 

~lieies in force, unles~ explained by some circums~ance, 

i8 an acent who is failing in his business. The loss of 

policies in force is much the same as a red ucing bar.k halanc~-­

the assets are frittering away. Mr. Seebart testified that 

continual policy losses for an agent evidenced a serious 

situation and usually involved a failing agency (Tr. 206S) 

If the agent is unable to turn around the loss or stabilize 

it, he has failed and his result is unsuccess!ul (Tr. 2068). 

If there is no sales procuction at all. there ..... il1 normally 

-----------Ibe- a- Ioss- of- po-l-ic-ies- i-n- force- throug-h- a-t-t-: -i -t-ion-,--bu-t - nO-t------, 

necessarily so since existing policyholders gener~tc bU$i neSE 
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without sales effort (Tr. 2070-2071). In the judgment of 

the Company, so long as an agen t maintains a 5 table nu."'Ilber 

ox policies in force, his agency is considered successful 

even though his production has considerably declined' (Tr; 

2072-2073) . 

The next failing businessman was Mr. Goode, also 

from the Los Angeles Region. He had acquired about 1,500 

policies from his father, which, added to his existing 

policies, approximated 1,630 .. Between October and December 

31, 1970, the number of policies had dropped to 1,403 and 
.' 

the witness could not explain it. By December, 1972, they 

had dropped to about 1,200 (Tr. 1984-1985). All of the 

witness' income was simply renewal commissions from his 

father's policies, so he was doing no selling (Tr. 1987). 

What he was actually doing was going to law school on his 

father's renewal commission business, about ~23,OOO a year, 

which was fast washing away bo~~ for him and the Company 

(PX 92). Th~ witness admitted that his business was in a 

·very bad situation" and his efforts to improve it · ... ere 

"minimal" (Tr. 1990-1991). His contract was cancell .. d for 

continual loss of policies in force (Tr. 1995). This, again, 

is an agent who admittedly failed in his obligation to produc~ 

a successful result. He too, however, got contract value. 

Another failing businessman was Mr. O'Neal fron 

the Col.)rado Springs Region. He had been advised on a ~ur.b,-,!, 
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of occasions that the Company expres sed dissatisfactio~ 

with aeficiencies in his agency (Tr. 2031. PX 102), siving 

him an ultimatum of termination for operating an unsuccess-

ful Agency (Tr. 2034). On the verge of termination·he 

requested, and management agreed, to suspend his executed 

resignation for six months to give him opportunity . to reverse 

his failures. ~e asreed to a specific six-month program and 

management withheld his resignation t~ see if he could save 

his Agency· (Tr. 2029-2031). , His 4qree.'t\ent is set forth in 

PX 102, referring to the "many deficiencies" of his agenc~: 

which w~.s in "jeopardy." Here is an agent virtually cancelled , 
for lack of success and given an opportunity to reverse his 

failure by a specific plan which he volunt~rily agreed to . 

Thus, Farmers holds agents to a succcssful resulti but will 

give them a second chance if the agent demonstrates an intent 

ana ability to reverse -his failUre. 

Another fai~ing businessman was Mr: Simpson. He 

was given an ultimatum to reverse his failures (PX 48) in 1967. 

This is too ancient for evidentiary value. Mr. Simpso~ is 
13/ 

still an agent, so presumably reversed .--

He icentified two documents (PX 44, 45) executed unce= 
his prior (yellow) contract and argued t~ey we:::"e still 
in force. PX 44, an a d dendum concerning sales ;!or ot.!'lcr 
carriers had been expressly cancelled at his requcs~ 
after signing the buff contract. PX 45 ~as a ialcphon~ 
power of attorney which lapsed with the termination of 
the yello-,. contract (Tr. 1391-1402. ex 68. 69). 
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Another union witness from the Colorado Springs 

Region was Mr. Horton who had a bizarre story. He had 

acquired some policies from his retired father, the District 

Manager took him to dinner where he told him he was going . 

to terminate him for anything at all, including permitting 

his retired father assisting him in his office. Thewit-

ness could give no sUbstance to this threat and didn't 

Know whether the District Manager was a "nut" or irrational 

(Tr. 2006-20'08). He properly took the matter to a Regior.al 

Office representative who was equally surprised at the Dis­

trict Hanager's conduct. He told Mr. Horton to not worry 

about it (Tr. 2014), obviously assuring him that the Dis­

trict Manager was either out of line or off pis rocK;r. 

Mr. Seebart testified that Mr. Horton's account was unheard 

of and obviOUSly there must be other circumstances whic~ 

the record does not reveal (Tr. 2065-2067, 2073). 

Witness Meecham from. Los Angeles identified a 

bulletin in which the District ~!anager asked agents to 

"please" advis"e him when leaving for vacation and that o==L::.-:, 

hours be posted for the public to see. ~!r. :-1cecha.'TI tesr:':'-

fied ~~al this was all very good sense. "He did it anyhc ... ··· 

and whenever he had gone on vacation, he had advised the 

Districr: ~anager as a courtesy. Everything th~ District 

Manager suggested was "good business." (Tr. 1873-1E76, 1881-

1882) . 
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Union witness Steele merely testified that he 

resi9ned because he was forced by circumstances to tem­

porari.ly locate his office in a "spare bedroom" and .the 

Oistri~t Manager seemed disinterested in helping him find 

an office . The District Manager left him to "sink or swim", 

treating .hir.t lik.e an "independent businessman" (Tr. 1168-1169) 

Union witness Reik moved his office in close pro~i­

mity to an existing agent's cffice after being w.arned by t-'1~ 

agent t hat he would "fight me 'all the way." A Company agent 

had also pleaded with Mr. Reik ,to not so locate · his office. 

'" but all pf this was ignored (Tr. 1114-1116). The Company 

received written protests from three agents (eX 75, 76, 77) 

protesting Mr. Reik's office location as a violation of the 

contractual commi~~ent to not locate an office so as to 

"unduly interfere " with an existing office. For this con tract 

violation ~r. Reik was terminated (rX 37). H~ agreec. tha~ 

i~ terminating hL~ the Company was merely doing what was 

necessary in the enforcement of a contract benefit Made !or 

tile pro eo..:ction of the other agents (Tr. 1134). 

C:1ion ..... itness But.terr:lan was apparentl:! calle:-=: t.o 

cite a case in which he was c ompe.lled to move his o=!i=e 

but such was noe his testLmo ny . The t acts arose ! rvri. ..:. v"c r'.' 

unusual situation in which a new ~istrict ",'as ·~einq crc.;!.tec.! 

and, at least. '~art of Mr. Taylor's dis trict ... as in +;h '..: 

re-organization. Taylor had a contract~al obligatior. to 
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surrender a certain number of policies to the new district 

which merely meant rT~n~Tprrina snmp ~Yi~tina ---.---------J ------ ----- ---- ... agents to 

the new district. Such a transfer would merely b~ a 
. 

bookkeeping entry except for the fact that one or more 

agents had to physically move their offices to accor..modate 

the change. Mr. Taylor apparently circulated all or many 

of his agents, asking for volunteers. Some refused and 

their refusals were accepted (Tr. 1107-1109). Mr. Butte~.an 

agreed to move his office because Mr. Taylor persuaded him 

to. However, he clearly testified that he had a choice 

n 
(Tr. 10~,-1098), it was an advantage to him to move any-

• 
how (Tr. 1098), he did not feel . threatened by Taylor (Tr. 

1100) ar..d he insisted upon certain concessions from Taylor 

which were set forth in writing (PX 35, Tr. 1097) and agreed 

to by Taylor (Tr. 1104-1105). Taylor did not threatcr.. to 

retaliate by recalling the witness' Five Hu~dred Series 

?Dlicies (Tr. 1102-1103). 

Union witness Martin, president of pet:. tioner, 

testified as to a few experiences when he was a District 

Hanager all prior to some date in 1968 and not n!le·'3.nt in 

time or content. He stated that by 1968 the aut:wri':.,,' of 

the District Manager in relation to the agent INa:; be~.,g cor.-
, 

siderably reducE:d (Tr. 873). He complained of C')mpan~' ir.-

structions to d~scontinue his self-ini~iated "roll on" 

comprehensive lLability ceverage (Tr. 892). As it turned 
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out. when the "instructions· were produced. they were no~ 

at all as represented. The.correspondence (CX 71. 72) 

congratulated him on his ingenuity, advised him he was 

violat~ng regulations of the Insurance Depar~~ent by not 

sccuring the policyholder's signature on an applicatic~ 

for what was a new and different type of coverage. He 

was encouraged to maintain these efforts but to simpl~ .. get 

the custoreer's signature so that they could stay out of 

trouble with the Insurance Conmissioner (Tr. 1405-1410). 

He also complained about the obligation to give servi.'~e to 

:armers Colicyholders not his own. Yet. he agreed he had , 

signed a contract which obliqated him to do that, and that 

such a reciprocal service was very valuable 'to him in build-

ing the image of Farmers reputation for service (Tr. 907-908). 

He cor-plained about fire roll-on communications to policy-

holders but admitted that 94% of his policyholders wanted 

~t and that the Company's program saved him a great deal of 

lctL~r writing and telephcning (Tr. 904-905). He cc~?lains 

::>f favor:;. 

Unicn witness McLeod. an officer of ?etitiona~, 

principally complained about certain bookkeeping erro~s rn~c~ 

~y the Cumpany. He admitted that if he advised the cb~?any, 
, 

.Lt ,""ould correct these errors (Tr. 987). He cornplaine2 of 

the Co:npany f s ~ ':""ce roll-on policy, but acimi t ted it n.acc! no 

prob!e~ fer hi~ at all (Tr. 999-1000). fIe co~pl.ainc~ ~~D~~ 
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the Field Underwriting Au~~ority program (he has preferred 

authority), while agreeing ~hat some recogniti~n s~ould be 

given dqents £or a 'qood loss' ratio (Tr. 979) and proclaim­

ing that those with a bad loss ratio should simply De 

terminated (Tr. 978). He complained that the Field Uhder-

writing Authority program now measures loss ratio over ~~=ee 

years rather than one year, but agrees that a three-year base 

is much better for the agents (Tr-. - 982)- .--He wants it but 

doesn't like it. 

The above reviews the testimony of every ur.ic~ 

't '" wl. ness.1. , All they did was produce a group of business !ail-

ures or grievants. They testified to failures and minor 

irri~ants, but gave no evidence of control; they cer~ainly 

did no~ describe an employment relationship: Ir.deed, all 

of theI:I demonstrated aggressive independence of all Cor.-.?any 

agents. 

VII 

THE'BOAR~IS PRIOR DECISION DOr.S NOT 
'rll'!'HSTAND Ai'';LYSIS 

h't::c' do not undertake here the cO:H:er.tiJ."':! t~.:l t 0::. ::-

conclusions stated in the Board's prior decision (l37.:;S;W 

- No . 123) are nc~ supported b:::' evidence ir:. the rec:::lrd ~c:':.-

side=ed as a ..... 110 1. e . 
, . 

That question is for jucii~ial rev~c~. 

We sub:=l:'t only =11.:1:" the Board's prior decisit.' n is ur.?c=::;·..l.::!.~':·: 

!o= the :oll"w~ng patently oovious reaso~s. 



The Board commenced its reasoning with the incor-

rect conclusion (p. 4. Page citations are to the mimeo-

qraphed copy of the decision) that appointment agreements 

are Mslill unilaterally~ drawn. As we have pointed out 

(supra, pp. 35-38) the buff agreement to which nearly all 

agents are sig~ed was substantially drafted by agents' sug-

gestions, and agents were not required to sign it. the~' were 

given a choice. That the Company reser~es the ccn~ractual 

rig~t to cancel immediately for only five reasons is an 

insiqilificant consideration in light of the heinous nature 

o~ ~~c five reasons, all of which but one involve criminal • 
matters and the other represents t~e ~ltimate in agent ir-

responsibili ty. 

The Board's understar.ding {pp . 4-5} that age~ts 

clid nct have a right 1;0 contract value. an "elusive" t.-:::-::I, is 

absolutely and tragically erroneous as we have seer. ~~ con-

siderable detail (Supra, pp. "58-63). 

Premiums collect.ed by the agent ~rt..: sub:r.i':t.{: :.:i .:.~ 

gross tc t!i.c Regioncll Office who remits the agent 1 s ": ' ::-.",:," i.;:~;.,:-· -. 

in a folio check (p. 5 ) . 

majori!:)' of billings are by the Company Olr.d the agt:·:;!: thcrt ·­

fore collect:.s a rcla-tively small ~mount of the prelT:.i~:-. s ·::::'i..;: . 

• 
generate his ~~':'31 cOr.lr.lission . -:r' h~ practice critic::'z-:!c! b '/ t ; 

Manager has lo:":.'! bee:~ ':l i" .:ontin'.J.ed (supra. ? 26)-. 



We do not here deal with the Board'~ conclusions 

concerning the "majority of agents" (p_ 5) coming unoer 

"close: scrutiny". receiving assistance and instruct.ion 

from t.~e District Manager. che ho lding of mont:hly sales . 

~eetings, and the necessity for an agent to a~te~d. sales 

goals. tixinq office hours, incurring ~disfavo=" 0: a 

District Manager or "the control of the Distri.ct !-1anager" 

(po 6) over the agent in these and other regarcs. because 

the Hearing Officer repeatedly rulec t~at he wo"o;l~ not 

oerm':''!.: the Cor.:t.-,anv to cffer s.c!c'it.ir:·nal evidence en those . 
pc·iots since t. ..... e Cornpar.v hac already proved by an abuncance 

oi l.~ . . :..~m9nt that the aSen't. ..... as free in those regards .... nci 

ft.:rther proof would be c'.!.:::..!!ative. Apa=t from what the cu::-

cen of t.~'l.e record shows on those point::;. ?rejucicial error 

~~s co~itted either by the Hearing Officer's =~!ing ~r by 

t..'1e Board I 5 findinq as it did, a findina from ·.·:~ich it \·:as 

Ercc:lI.;~ec in "iew of tr.e Hearina Officer'S !"l:':.!.,;,~ t!1is 

?oint h~s been adequately covered before (~upr~. ?p_ 10-13) 

?he fact t."l.a.t ager:.t.s are required tc ·.· .. r~~~ 9~·!i.=:· 

Cdnr.<.:t ~c.!.! insur.:lncc !;.~t-•• ;CQn ~iG::ight ulH.! 8 : 0'1 <:.r.-• • 

of __ he bu~i~l!sS and not c\·id ·.:)\'~£r. ·? ';u:~trol cf deta.il. 

. , .. . ... ... 



assignrr.ent of a move-in policyholder to a new agent. 

Such agents are not "required to service" (? 6) those 

policies; agents ask the opportunity to service ~~ern; 

they protest not being giv._r. the opporunity to do so be-' 

cause it affords them the means to convert this move-in 

policyhclder to their actively owned policies. I,hate','er 

the state of the prior record, the instant record shc,,'s 

that the ag~nt's desires are fully met as regards either 

a 1TI0ve-c'Jt or a move-in policyholder as well as the hancling 

of the cor~ission generated by his policies (Tr. 455-458, 

CZ ~8. 2Q, 30; Tr. 142-145, 210, 299-300, 420-4~1, 593, 688-

689,739-740,770). 

Similarly, the s~~tement (p. 6) that agents 

"cannot:. transfer policies ~o other agents .. ·• whatever the 

stat~ of the prior record, is certainly contradicted C~ 

this record. Agents experience no difficulty in transfer­

ring policies bet-Neen themselVes (Tr. 263, 389, 427. 629. 

"0">, 8~O-841, 1456, 1477, 1502, 1554). 
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~n6ere~dent contractor status is determined by the cornmon 

law rul~s of agency, NLRB v. United Insurance Co. (1969) 

390 u.s. 254. The judgment is to be made on a number of 

factor:., of which control is merely one. Thus in rejecting 

a rec:e:.t N:"RB d"te=mJ.n~tion C'f employee status and holding 

the i."l-iL'i,~uals to be independent contractors, the ~!inth 

Circuit stated in Brown v. NLRB (e.A. 9, 1972), 462 F.2d 699: 

"The Board previously has emphasized 
.three factors, each including various 
factual considerations: (1) the. 
entrepreneurial aspects of the dealer's 
business, including .. the 'right of con­
trol,' (2) the risl: of loss and oppor­
tunity for profit, and (3) the dealer's 
prC'prietoryinterest in his dealership." 

Brown v. NLRB, 462 F.2d 699, 703 

Under the co~mon law test the Board must recognize 

the relevancy, not merely of control, but also whether the 

indivicual is really engaged in a "business", can his judS"!l'ent 

and discretion affect his income and degree of success, is 

~~c=e a capit~l investment and value, A. Paladine I~c. (1967) 

.l.55 NLP.B :10. 132; :""ckie Srr.okeless Coal Co. (1966i, 16~ !:Li<B 

329 .. ~:.:>t. o~l:' are Farmers a~ents free of control ~.5 t.'"j '.:..;;.-

·il" plcfc~slo~alism iri their business ~~stl~ .. &': .. ;:..-
~~- ... ';-..- ' .. ' 

their income an':! success. TI~c~' build a SUDS tantia1 ~SE.,t ::: 

. the: ownership of t;lelr poliloies which (short of embezz~ec:.cn~· 

have a "bus~ness«, one requi~ing siqnific~nt capit~! i~~~5~-' 



In the first of its many rulings that Farmers 

agents are independent contractors, the Internal Revenue 

Service made the following relevant conclusion (CX 7, p. 4): 

'We have concluded, from our study 
of all of the information submitted with 
respect to Mr. Yusunas' services for the 
Farmers Insurance Group, that he is not 
subject to the degree of direction and 
control necessary to estabiish the relation­
ship of employer and employee between him 
and the Companies comprising the Group. 
He is ~ot required to spend a fixed amount 
of time in selling insurance for them, to 
produce a stated amount of business, or to 
make reports to the 'Companies concerning 
his work. Although he keeps facilities 
available for the Companies' policyholde~s, 
he defrays the expenses of his office and 
has the right under his contract to sell 
the business to Farmers in the event of 
the terr.,ination of his services therefor. 
We have further concluded, therefore, that 
Mr. Yusunas is with resoect to these ser­
vices operating as an i~dependent contractor 
and that he is not an employee, for Federal 
employment tax purposes,' of the five Con­
panies comprising the Farmers Insurance 
Group." 

Since the Board's prior Farmers decision there 

se~~ to be no cases involving the insurance industry. However, 

several Board decisions since then (finding independent con-

tractor status) when applied to the facts herein requir~ t~~ 

conclusion that Farmers businessmen are a fortio.ci indepe~d£.::".t_ 

COI:tractors _ 

For example, American oil Co. (1971), 188 NLRE ~J0. 

68, 76 LRru1 lJ~~ certainly req~ires Farmers ag~nts to be 3 

fortiori independant contractors. The caSQ involved ~ s&r~i~u 



station lessee. The company owned the land and station 

and leased to the operator. The operator hired and paid 

his own employees and was'a party to a unifo~ agreement. 

In a~dition, there was another agreement xuown as the 

Financial Assistance Plan (FAP) , under which the Company 

guaranteed the operator income in exchange for ~~e o?erator 

agreeing to certain conditions and controls: 

"To operate under the FAP agreement the 
lessee must agree to keep his station open 
a certain number of hours each day, but 
the decision as to when to open and when 
to close is left to the lessee. The lessee 
also agrees t~ 'exercise reasonable"good 
fai~~ efforts to observe at said service 
station during the above schedule of hours 
such standards as American may recommend 
for: (1) cleanliness of premises inclUding 
restrooms; (2) training and cleanliness of 
attendants; (3) uniforns; (4) adequacy of 
lighting, equipment and in·.rentories; (5) 
scope of services; and (6) courtesy and 
thoroughness of attention to patrons'". 

American Oil Co., ISS NLRB No. 68, 76 LR?~ 
1314, 1315. 

The FAP agreement also defines "legitir.late expenses" 

to come within the ~uarantee, requires the operator to use 

an accountant of specified quali=ications and provices '::-.at 

on any sale of equipment, indebtedness to ~~e comp~~y ~~s~ 

be first ?3id from the ?roceeds. No~withstandir.g ~~e con-

ditions laid do ... ·n by the FAP .~greemer.t, the Board cor:cludec. 

that the o?erator was ar. independent contra~tor. T~.is 

ope~a tor .... ·oulrl perhaps be carr.parable to til£: Far.ners C.:lr..:t::.:: 

traine~. b~t he m~nifestly does not reach t!lC scp~i~ti~~t·;(i 
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entrepren~urlal leve~ of Farmers agents_ 

Gold Medal Bakina Co. (l972), 199 NLRB No. IJ2, 

81 LRRM 1356, provides a similar comparison. Bakery dis-

tributors were employees anj then were converted to "ir.de-

penc.ent contractor" status by an agreement. For Jr.o!lt.hs 

thereafter the COi"pany continued to negotiate with 3 uni.or..· 

for such distributors, ~hen broke off neqotiations on the 

contention they · .... ere independent contractors. The ac;:reement 

gives th~ distributor exclusive right to sell company-assignee 

custorn~rs listed on an appendix. The distri~utor rr.ust cuy 

all p~oducts o! the employer exclusively from him, except 

with his agreemen~, prices to be paid are set by the corn-

pany, the company suggests ~,c distributor's sales price, 

he may r.ot eng-age in other busi:"1esses which interfere. !":!.\lSt 

furnish and maintain his delivery truck and the con~=~~t is 

ter:ninable on one week's notice. The dis"t.r~butor may sell 

his exclusive right to the c·ustomer list. In summa:::i=.i.:-.S. 

the Beare concluded: 

-Thus. the fa c t that the distributors 0\·::--, 
:!:"IU r:.3:.~t.:'.i~ :!--.,::d.= ::Mn t:::'.lc1t:.s ~t ':.~.~i":" ... .. .' ~ 
e xpense 9'ives rise t o ar. ':"nfe:::er,cc c1' ·:or:-
trol ovcr t he rnean~ bv '.,:!:':"=h t;-;'~ E.--::rlo'!r:- ' .; 
products arc oistributed. Althouch' th~ L:-.­
clover succes ts orices at which the or?0 ~ ~:5 
it produces :nay ~e resold to reta:' l-::-;'.-;. :.t 
does r. c-t rcq!.1i:::e the distributor!i t o i1t!h'="!'~ ' 
to such cri::cs • .lnd OT'. occasion ':.)o.e Ilist.ri::·-.;.­
~or s h.J.\·e, var ie l..! ::::oJr.: such s u:::qe ~ ted r.~:.~ .:"! i ~ .. 
?rices as thc\' have seen tit. ::0 ''::',Jit:. ::; "t 1.::'..1 .• : •. ' 
the f.)~t t:'.:lt- the Er.\ployc!C ::E::tair.s .:-~r.t!'::l .. . ;:-:-

11 '. 



-the customer lists, ~~e distributors 
are given a proprietary interest of sub­
atantiai value i~ their distributorships 
which they can s~ll to a third party. 
Moreover, the record shows that distribueors 
carry out their responsibilities under th7 
agreement without supervision by the Employer. ' 
As indicated above, the distributors can add 
custo~ers to their routes if they so desire, 
and some have done so. A~thouqh the agree­
ment specifie"s that the distributors shall 

________________ keep_accux_a.te_r_ecor.ds_oi_lllLpur.chase.s_~n .. cc _________ _ 
sales and make them available to the E.."1lploye= 
for inspection all recoxdkeeping is in fac~ 
done by the distributors themselves. They 
make their own colleceions (except far chain 
stores) and if they.extend credit, assume 
the risk of loss for nonpayment. Finally 
the distributors no longer receiv~ f::-inge 
benefits from the Employer. 

~Althaugh ~he earlie~ bar9ai~inq his­
tory covers the period when the Employer 
distributed its products through its own 
employees, as well as the =estrictions con­
tained in the distributorship agreements, 
are factors which militate in favor of a 
finding that the distributors are e~?loyees, 
we believe for the reasons stated that y~e 
record on balance SUpports the conclusion 
that t..'le Elnployer has not retained siqni­
!ican!; contrel of the means used bv' che 
distributors in selling the Employer' s prc-
11JCtS I and that an i:"\ceoendent con"'::ractor 
reia tionship has in fact been crea t.ed. ~ 

Go 1d Hedal Baking Co. 199 NLRB I~o . 132, 
81 L!<R!-! !J3E, 1357-1358 

Flc:.et 7r ~ln-;ocrt l':172), l?~ NLRE ~·Jo. Gi, :1,") ..,P.F:·! 

1047, ""as a ca5~ in ..... hich the ~a~rc :!ound inc.cp.::-nde:lt ::r:r. -

tractor sta-::.us becau!>c af a change in the rl~l3.tic·nshl-? .,:d nc •. 

the Regional Dir~ctcr had fou~d em\?loyee statuz .a fc:,; I.::.:-.r!'; 

earlier. The occUpatl0n is owner -cperators t:'- .J!'ls!=,o!--:.i ~~ i:: 
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intersta.te commerce, ..... hich m0:2a.ns that the company is 

required by D.O.T. regulaticns to control detail as to 

the driv2rs' physical condition and the maintenance of 

their equipment. The company has exclusive use of the 

equip~ent furnished by the operator and it is identified 

with the company!s narne . The ·operator hires his own 

employees. Discretion exists only as to such mechanical 

things as c~oice of route to destination. Trips are 

assigned and 6ispatched by a company dispatcher. ~her2 

is virt.'.lally no ability of the operator to vary ·his ."'.ncorne 

or success by judg!nent, only by ... ·orkinr; longer hours . -l'he 

Board held the individ~als to be independent contrac~ors. 

Connally Motor Express (1972), 197 NLRB No. 57, 

80 LRRM 1399. also involved owner-opera~or classi£ic3tions 

subject to D.C.T . regulations. The agreement perM~~3 

cancellation at ..... ill after it has been in e!f~ct fo:- -;.,,: 

~ays . The operator has a righ t to reject loads of!c=~c 

him. Obvi'_'us ,ly his occupatio::. is manual anc his ~ l::'''':s,:,::'2ss'' 

can only ~~ r.d=gi~ally so classified. 

::ion arc· r.c· t involved . '{~~ the Boare four.c no prob_u:-:; :.:~ 

cecl3..I!:-:.g ~;lE:' in..1iv!.cuals :'0 be indcgende~~ -= ():-. tra,-=-:;:;..:. ~. 

S taTIle>; L.cv ; ns on (1972 ) . 200 NLRB :.Jo . ~A. '3: .:.. : ~ :. 

1169 fou :olr:! an individual· to be ar. independent ·cc.n tra-:..-t.t..: :: . 

ollt~oug h he ..... as ctoing c-ss~n t :"al1y the S.;li::C • .. ·0 :-:: ~5 • . t:. :.) ; ! 

whC!:n a;"\ ,,"~mpl oy e·.·. c.ile .lCjt·c , . mt!nt. \.:.l. 5 0 :: a : fan~1 prasl.!::a~': :' 
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terminable without noticej and the truck he operates is 

owned by the company An~ be~ng purchased by the operator. 

No element Qf discretion whatever exists. 

Other recent BoarJ cases finding independent 

contractor status in occupations quite mundane when com­

pared to the business of an insurance agent are: 

Denver Post Inc. (1972), 196 NLRB No. 169, 
SO LRru1 1259 (Newspaper distributor); 

Peerless Publications. Inc. (1971), 190 NLRB 
No. 130, 77 LRRM,1262 (Seller of news­
paper advertising): 

IX 

CONCLUSION 

It is respectfully 3ubmitted that the instant recori 

per~it~ no holding but that insurance ager.ts having appo!~t-

;--·\\!ht agref"..11lents with Fanners Insurance Group are i:1"':'ep(:t'.c.ent: 

contractors; the petition. accordingly, must be dismissed. 

~.~.TE;): July, 1'973 
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