





























It was obviously management's judgment that he was in big
trouble already and Farmers was losing the business as

well as the agent. Here wss a case of a failing aggnt,
where management gave him an ultimatum to reverse his
failure and achieve proper results or else. His business
continued to deteriorate and he killed any hopes of saving
his poliCYholdefs by moving to a very distant location
where they obviously would not be able to do business witﬂ
~him further. His termination proves that Farmers agents are
held responsible tc produce a successful result. Despite
his defalcations he still owns his policies after termina-
tion and the Company nust purchase these from him under the

contract formula.

It must be understcod that an agent who is losing

policies in force, unless explained by some circumstance,

is an acent who is failing in his business. . The loss of
policies in force is much the same as a reducing bank balance--
the assets aré frittering away. Mr. Seebart testified that
continual poiicy.losses for an agent evidenced a serious
situation and usually inveolved a failing agency (Tr. 2068).

If the agent is unable to turn around the loss or stabilize

it, he has failed and his result is unsuccessful (Tr. 2068).

If there is no sales production at all, there will normally

be a loss of policies in force through attrition, but not

necessarily so since existing policyholders generate business
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without sales effort (Tr. 2070-2071). 1In the judgment of
the Company, so long as an agent maintains a stable number
of policies in force, his agency is considered successful

even though his producticn has considerably declined® {Tr.

2072-2073) .

The next failing businessman was Mr. Goode, also
from the Los Angeles Region. He had acquired about 1,500
policies from his father, which, added‘to his existing
policies, approximated 1,630. - Between October and December
31, 1970, the number of policies had dropped to 1,403 and
the witness could not explain it. By December, 1972, they
had dropped to about 1,200 {(Tr. 1984-1985). All of the
witness' income was simply renewal commiss%ons from his
father's policies, so he was doing no selling (Tx. 1987).
What he was actually cdoing was going to law schbol on his
father's renewal commission business, about $23,000 a year,
which was fast washing away both for him and the Company
(PX 92). The witness admitted that his business was in a
“very bad situation" and his efforts to improve it were
“minimal" (Tr. 1990-19%991). His contract was cancelled for
continual loss of policies in force (Tr. 1995). This, again,
is an agent who admittedly failed in his obligaticn te croduce
a successful result. He toe, however, got contract value.

Another failing businessman was Mr. O'Neal fronm

the Coluorado Springs Region. He had been advised on a nurber
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of occasions that the Company axpfeased dissatisfactlon

with deficiencies in his agency (Tr. 2031, PX 102}, giving
him an ultimatum of termination for operating an unsuccess-
ful agency (Tr. 2034). On the verge of termination he
requested, and management agreed, to suspend his executed
resignation for six months to give him cpportunity to reverse
his failures. He agreed to a specific six-month program and
management withheld his resignation to see if he could save
his agency-(Tr. 2029-2031). His agreement is set forth in
PX 102, referring to the “manf deficiencies"” of his agency

which was in "jeopardy." Here is an agent virtﬁally cancelled
for lacL of success and given an opportunity to reverse his
failure by a specific plan which he voluntarily agreed to.
Thus, Farmers holds agegts to a successful result; but will
give them a second chance if the agent demonstrates an intent
and ability to reverse-his failure.

Another failing businessman was Mr! Simpson. EHe
was given an ultimatum to reverse his failureé (PX 48) in 1967.
This is too ancient for evidentiary value. Nr. éimpson is

13/
still an agent, so presumably reversed.

13/ He icentified two documents (PX 44, 45) executed under
his prior (yellow) contract and argued they were still
in force. PX 44, an addendum concerning sales ;for other
carriers had been expressly cancelled at his request
after signing the buff contract. PX 45 «was a telephone
power of attorney which lapsed with the termination of

the vello# contract (Tr. 1391-1402, CX 68, 69).
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Another union witness from the Colorado Springs
Region was Mr. Horton who hé@ a bizarre story. He had
acquired some policies from his retired father, the District
Manager took him to dinner where he told him he was going .
to terminate him for anything at all, including permitting
his retired father assisting him in his office. The wit-
ness could give nc substance to this threat and dién't
know wnether the District Manager was a "nut® or_irrational
{(Tr. 2006-2008). He properly took the matter to a Regional
Office represéntative who was equally surprised at the Dis-
trict Manager's conduct. He tolé Mr. Horton to ﬁﬁt woerry
about it (Tr. 2014}, obviously assuring him that the Dis-
trict Manager was either ocut of line or off his rocker.

Mr. Seebart testified that Mr. Horton's account was unheard
of and otviously there must be other circumstances which
the re¢cord does not reveal (Tr. 2065-2067, 2073).

Witness Meecham from, Los Angeles ide&tified a
bulletin in which the District Manager asked agents to
"please” advise him when leaving for vacation and that cificsz
nours be posted for the public to see. Mr. Meecham testi-
fied that this was all very good sense. "He did it anyhcw”
and whenever he had gone on vacation, he had advised the
District Marnager as a courtesy. Everything the District
Manacger succested was "good business." (Tr. 1873-187%, 1281-

1882).
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Union witness Steele merely testified that he
resignaq because he was forced by circumstances to tem-
porarziy locate his office in a "spare bedroom™ and  the
District Manager seemed disinterested in helping him find
an o{fice. The District Manager left him to "sink or swim",
treating him like an "independent businessman” (Tr._1168—1169).

Union witness Reik moved'his office in close proxi-
mity to an existing agent's cffice after being warned by the
agent that he would "fight me -all the way." A Comp%ny agent
had also pleaded with Mx. Reik -to not so locate his office,
but all i‘af this was ignored (Tr. 1114-1116). The Company
received written protests from three agents (CX 75, 76, 77)
protesting Mr. Reik's coffice location as a violation of the
contractual commitment to not locate an office so as to -
“unduly interfere" with an existing office. For this contract
violation Mr. Reik was terminated (PX 37). He agreed that
in termingting him the Company was merely doing what was
necessary in Fhe enforcement of a contract benefit made Zor
the protuction of the other agents (Tr. 1134).

Union witness Butterman was apparentlwv called %o
cite a case in which he was compelled to move his office
but such was not his testimony. The facts arose froé a vers
unusual situation in which a new @istrict was “being ércated
and, at least, wart of Mr. Taylor's district was in thu

reorcanization. Taylor had a contractual obligation to
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surrender a certain number of policies to the new district
which merely meaﬁt transferring some existing agents to
the new district. Such a transfer would merely be a
bookkeeping entry except for the fact that one or more
agents nad to physically move their offices to accommodate
the chdnge. Mr. Taylor apparently circulated all or many
of his agents, asking for volunteers. Some refused and
their refusals were accepted (Tr. 1107-1109). Mr. Butterman
agreed to ﬁove his office because Mr. Taylor persuaded him
to. However, he clearly testified that he had a choice
{(Tr. 109?—1098); it was an aanntage to him to.move any-
how (Tr. 1098}, he d4id not feel threatened by Taylor (Tr.
1100) arnd he insisted upon certain ceoncessions from Taylor
which weré set forth in writing (PX 35, Tr. 1097) and agrsed
to by Taylor (Tr. 1104-1105). Taylor dié not threatexn to
retaliate by recalling the witness' Five Hundred Series
policies (Tr. 1102-1103).

quon witness Martin, president of petiticner,
testified as to a few experiences when he was a District
Manager all prior to some date in 1968 and not relevant in
time or content. He stated that by 1968 the authority of
the District Manager in relation to the agent was beﬁng con-
siderably reduced (Tr. 873). He complained of Compaﬁy in-
structioﬁs to a¢7'scontinue his self-initiated “roll on"

comprehensive iiability ccverage (Tr. 892). As it turned
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out, when the "instructions” were produced, they were rnot

at all as represented. Thelcorrespondence (cx 71, 72)
congratulated him on his inéenuity, advised him he was
vicolating regulations of the Insurance Department by not
sccuring the policyhelder's signature on an applicaticn

for what was a new and different type of coverage. He

was encouraged to maintain these efforts but to éimply get
the customer's signature so that they could stay out of
trouble with the Insurance Commissioner (Tr. 1405-1410).

He also complained about the obligation to give service to
Farmersi;olicyholders not his own. Yet, he agreed he had
signed a contract which obligated him to do that, and that
such a reciprocal service was wvery valuable'to him in build-
ing the image of Farmers reputation for service (Tr. 327-908).
He cowplained about fire roll-on communications to-pclicy~
holders but admitted that 94% of his policyholgers wanted

1t and that the Company's program saved him a great deal of
icrier writing and telephoning (Tr. 904-3%05). He ccrmpiains
ot favors. .

Unicn witness MclLeod, an officer of pétitioner,
principally complained about certain bookkeeping errsrs made
vy the Company. He admitted that if he advised the Cbnpany,
1+t would correct these errors (Tr. 387). He complainéd of
the Company's ¢ ~re roll-on policy, but admitted it nade no

problem fcr hir at all (Tr. 999-1000}. He complained acouc
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the Field Underwriting Authority program (he has preferred
authority), while agreeing that some recognition sihould be
given agents for a good loss ratio (Tr. 979) and proclaim-
ing that those with a bad loss ratio should simply be
terminated (Tr. 978). He complained that the Field Uhder-
.writiﬁg Authority program now measures loss ratio over tihree
years rather than cne year, but agrees that a three-year base
is much better for the agents (Tr. 982). He wants it but
doesn't liké it.

The above reviews the testimony of 2very urnicn
witness.? All they did was produce a group of business fail-
ures or grievants. fhey testified to failures and minor
irritants, but gave no evidence of control; they certainly
did not describe an employment relationship. 1Irdeed, all
of them demonstrated aggressive independence of all Comrpany

agents.

VII

THE ‘BOARD'S PRIOR DECISION DOES NOT
WITHSTAND ANALYSIS

We do not undertake hers the conrentizn that ctho
conclusions stated in the Board's prior decisicn {137. LK
‘No. 123) are nct suéported by evidence in the record &c:-
Sidered as a whoie. That question is for judigial review.

We subnit only chat the Board's prior decisicn is unpersuasics

for the following vatently obvious reasons.
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The Board commenced its reasoning with‘the incor-
rect conclusion (p. 4. Page citations are to the mimeo-
graphed copy of the decision) that appointment ;greemen£s
are "still unilaterally" drawn. As we have pointgd 5ut'
(suprg, PpP. 35-38) the buff agreement to which neafiy all
agents are signed was substantially drafted by agents' sug-
gestions, and agents were not required to sign it, they were
given a choice. That the Company résérves the ccﬁtractual
right to cancel immediately for only five reasons is an
insigqificant consideration in light of the heinous nature
orf the iﬁve reasons, all of which but one involve criminal
matters and the other represents the vltimate in agent ir-
responsibility.

The Board's understanding (pp. 4-3) that agenfs
€id nct have a right to contract value, an "elusive" torm, is
absoluteiy and tragically erroneous as we have seern ir con-
siderable detail (Supra, po. 58=63).

Premiums collected by the agent are submittoed In

PRr—
-t .

-

gross tc the Regional Office who remits the acent's or =iz

[h]

-

in a folio check (p. S). This is not significant az iz <

L

majority of billings are by the Company arnd the agent thero-

fore collects a2 rclatively small amount of the premir~s whic.
]

generate his total commission. The practice ¢riticizad by &f

Board of distr.®™uting agent's folio checks by the Disirics

. Manager has long been discontinued (supra, p. 26).
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We do not here deal with the Board's conclusions
concerning the "majority of agents™ (p. 5) coming under
"close scrutiny®, receiving assistance and instruction
from the District Manager, the holding of monthly sales.
meetings, and the necessity for an agent to at-tend, sales
goals, fixing office hours, incurring "disfavor" of a
District Managér or “the control of the District Manager"

(p. 6) over the agent in these and other regards, because

the Hearing Officer repeatedly ruled that he woulé not

pernit the Comranv to cffer additicnal evidence cn those

points since the Company haé already oroved by an abundance

Or te..lumony that the agent was free in those regards and
further procf would be curulative. Apart from what the bur-
den of the record shows on those points, prejudicial error

~2S committed either by the Hearing Officer's ruling :r by

the Board's finding as it did, a finding from which it was

e
W

precluded in view of the Hearing Officer's ruli=z: th

Point nas been adequately ccovered before (supra, 2op. 10-13).

The fact that acgents are regquired tc wrize polizy
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are moraly circumstances dicuated by the financial ratur:
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assignment of a move-in policyholder to a new égént.
Such agents are not "required to service" (p. 6} those
policies; agents ésk the oéportunity to service them;
they protest not being giv.n the opporunity to de so be-’
cause it affords them the means to convert this mov;-in
policyhelder to their actively owned policies. Whatever
the state of the prior record, the instant record shews
that the agent's desires are fully met as recards either
a mQVe~cut-or a move~in policyholder as well as the handling
of the cormission generated by his policies (T;. 455-438,
Cx 28. 29, 30; Tr. 142-145, 210, 298-300, 420-{21, 593, 688-
689, 739-740, 770). |

Similarly, the statement (p. 6) that agents
"cannct transfer policies to other agents™, whatever the

state of the prior reccrd, is certainly contradicted or

this recordé. Agents experience no difficulty in transfer-

ring policies between themselves (Tr. 263, 38%, 427, 62%,

333, 840-841, 145€, 1477, 1502, 1534).

vIII

AGENTS D FAm

INDEPENDENT ¥
LEGAL PRTICIPID

ERS INSUPALCE OZOUP KT
LTRACTORS UNTER AFPL ICAMLD

t

ection 2(2} of the Act provides that "amplc; s

Shall nevt include indorendent controctors.  The issue -i-ls

ens ke kb Bood's Grurisdicsiaon. Wi ther =hee s s



inceperndent contractor status is determined by the common

law rules of agency, NLRB v. United Insurance Co. (1363%)

390 U.S. 254. The judgment-is to be made on a number of
factors, of which control is merely one. Thus in rejecting
4 recent WLRB determinstion of employee status and holding
the iacividuals to be independent contractors, the Ninth
Circuit stated in Brown v. NLRB (C.A. 9, 1972), 462 F.2d 699:

"The Board previocusly has emphasized '

.three factors, each inecluding various

factual considerations: (1) the.

entrepreneurial aspects of the dezler's

business, including_ the 'right of con-

trol,' (2) the risk of loss and oppor-

tunity for profit, and (3) the dealer's

proprietory interest in his dealership.”

Brown v. NLRB, 462 F.2d 699, 703
Under the common law test the Board must reccgnize

the reicvancy, not merely of contrenl, but also whether the
individual is really engaged in a "business", can his judcment
and discretion affect his inccme and degree of success, is

there a capital investment and valiue, A. Paladine Irc. {1367}

LSS NLEB ilo. 132; Leckie Srokeless Coal Co. (l196€), 153 MLRB

32¢. Yot onls

—
r

are Farmers acents free of control 23 to fiz-
tall, L.u-iv prefessionalism in their business vastly affoces
their income and success. Tney build a substantial asset .n
-the ownership of their policies which (short of embezz.ement’
Sonl..t e lost to them by any Company action. -They treals
nave a “"business", one requiring significant capital inwvess-

meént and 2 scbstantial on-goirg eMpense.
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In the first of its many rulings that Farmers

agents are independent contractors, the Internal Revenue

-

Service made the following relevant conclusion (CX 7, p. 4}:

"We have concluded, from our study
of all of the information submitted with
respect to Mr. Yusunas' services for the
Farmers Insurance Group, that he is not
subject to the degree of direction and
control necessary to establish the relation-
ship of employer and employee between him
and the Companies comprising the Group.
He is not required to spend a fixed amount
of time in selling insurance for them, to
produce a stated amount of business, or to
make reports to the Companies concerning
his work. Although he keeps facilities
available for the Companies' policyholders,
he defrays the expenses of his office and
has the right under his contract to sell
the business to Farmers in the event of
the termination of his services therefor.
We have further concluded, therefore, that
Mr. Yusunas is with respect to these ser-
vices operating as an independent contractor
and that he is not an employee, for Federal
employment tax purposes, of the five Com-
panies comprising the Farmers Insurance
Group."

.

Since the Board's prior Farmers decision there
seem to be no cases involving the insurance industry. However,
several Boakd decisions since then (finding independent con-
tractor status) when applied to the facts herein require tho
conclusion that Farmers businessmen are a fortiosi independent
contractors.

For example, American Oil Co. (1971}, 188 NLRE No.

68, 76 LRRM 13»J certainly reguires Farmers agents to be a

fortiori independent contractors. The case invclved a servive
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station lessee. The company owned the land and station
and leased to the operator. The operator hired and paid

his own employees and was a party to a uniform agreement.

In addition, there was ancther agreement known as the
Financial Assistance Plan (FAP), under which the Company
guarantzed the operator income in exchange for the operator
agreeing to ceitain conditions and controls:

"To operate under the FAP agreement the
lessee must agree to keep his station open
‘a certain number of hours each day, but

the decision as to when to open and when

to close is left to the lessee. The lessee
alas agrees to 'exercise reasonable good
faith efforts tc observe at said service
staticen during the above scheduls of hours
such standards as American may recommend
for: (1) cleanliness of premises including
restrocoms; {(2) training and cleanliness oI
attendants; (3) uniforms: {4) adeguacy cf
lighting, eguipment and inventories; (5)
scope of services; and (6) courtesy andé
thoroughness of attiention to patrons'".

American Oil Co., 188 NLRB No. €8, 7& LREM
1314, 1315. .

The FAP agreement-also defines "legitimat= expenses”

to come within the guarantee, requires the operator to use

an accountant of specified gualifications and preovides <hat
on any sale of egquipment, indebtedﬁcss to *he company TUsSt

be first paid from the proceeds. Nortwithstanding the con-
ditions laid down by the FAP agreemenrt, the Board concluded
that the operator was an indepencdent contractor. This
operator woulé perhaps be comparable to the Farmers caroor

trainee, but he manifestly deoes not reach the scpnizticat-dd



entreprensurial level of Farmers agents.

Gold Medal Bakina Co. (1972), 199 NLRB No. 132,

81 LRRM 1356, provides a similar comparison. Bake{y dis-
tributors were employees and then were converted to "inde-
pencdent contractor" status by an agreement. For months
thereafter the corpany continued to negotiate with a union-
for such distributors, then broke off negotiations on the
contention they were independent contractors. The agreement
gives the distributor exclusive richt to sell ccmpany*assigneé
customers listed on an appendix. fhe distributor must buyv

all products of the employer exclusively from him, except

with his agreement, prices to be paid are set by the con-

pany, the company suggests the distributor's sales price,

rt

he may not engage in other businesses which interfere, nus

11}

furnish and maintain his delivery truck and the con%tr-act i
terminable on one week's notice. The distributor may sell
his exclusive right td the customer list. In summarizing,
the Board concluded:

"Thus, the fact that the distributors own
and maintzin their own trucks at their -~
expense aives rise to arn Lnference c¢f con-
trol over the means by wihich the Exmplovrr's
products are distributed. Althouch the ir-
plover suggests orices at which the proadiris
it produces may be resold to retailers. It
does not reqguire tne Jdistributors to adhore
to such crices, ind on occasion the distritu-
tors have varied from such suzgested rosaiv
orices as they have seen f£it. llotwitistana.in.

the fact that the Employer retains contrsl oo
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“the customer lists, the distributors

are given a proprietary interest of sub-
stantial value in their distributorships
which they can sell to a third party.
Moreover, the record shows that distributors
carry out their responsibilities under the
agreement without supervision by the Employer.
As indicated abovea, the distributors can add
custoners to their routes if they so desire,
and some have done so. Although the agree-
ment specifies that the distributors shall
keep accurate records of all purchases and
sales and make them available to the Emplover
for inspection all recordkeeping is in fact
done by the distributors themselves. They
make their own collections (except for chain
stores) and if they extend credit, assume

the risk of loss for nonpayment. Finally

the distributors no longer receive f*lnge
benefits from the Employer.

"Although the earlier bargaining his-
tory covers the period when the Employer
distributed its products through its own
employees, as well as the restrictions con-
tained in the distributorship agreements,
are factors which militate in favor of a
finding that the distributors are employees,
we believe for the reasons stated that the
record on balance supports the conclusicn
that the Employver has not retained signi-
ficant contrcl of the means used bv the
distributors in selling the Emplover's prc-
ducts, and that an independent contractor
relationship has in fact been created.

Gold Medal Baking Co. 199 NLRB No. 132,
81 LKRM 135€, 1357-1358

Fleet Transoert (1972), 126 NLRE Yo. 61, 30 LPFM

1047, was a case in which the Board found independent on-
tracior status because of a change in the roelaticnship since

the Recional Directcr had found emplovee status a fow »oars

earlier., The occupation is owner-coperators transcorting in
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interstate commerce, which means that the company is
required by D.0O.T. regulaticns to control detail as to

the drivers' physical condition and the maintenance of
their equipment. The company has exclusive use of the
equipment furnished by the operator and it is identified
with the company's name. The operator hires his owﬁ
employees. Discretion exists only as to such mechanical
things as cheice of route to destinatidn. Trips are
assigned and dispatched by a company dispatcher. There

is virtually no ability of the operator to vary his ’ncome
or success by judgment, only by working longer hours. The
Board held the individuals to be independent contractars..

Connally Motor Express (1272), 197 NLRB Nc. 57,

80 LRRM 1399, also involved owner-operator classifications
subject to D.0.T. regulations. The agreement permits

0

-1

L

cancellation at will after it has been in effect fo
days. The operator has a rigﬁt to reject loads offcred
him. Obvicusly his occupation is manual and his "tusiness”
can only e marginally so classified. Judgmentc and .ilszre-
zion arc nct involved. Yo+ the Board found no prob.em it
cdeclaring the individuals to be indevendent ctontraT:Io1is.

-

Stanlev Levinson {1972), 200 NLRB No. SH, 32 _i7F:

1169 found an individual to be an independent-contractc:.
although he was doing essentially the same worll 25 ..« L

when an emploveo, the agre-.ment was ora. fand presumaniy

11




terminable without noticej and thae ﬁruck he operates is
owned by the company aﬁﬁ being purchased by the operator.
No element of discretion whatever axists.

Othef recent Board cases finding independent
contractor status in occupations gquite mundane when com-
pared to the business of an insurance agent are:

Denver Post Inc. (1972), 198 NLRB No. 169,
80 LRRM 1259 (Newspaper distributor);

Peerless Publications, Inc. (1971), 190 NLRB
No. 130, 77 LRRM-1262 (Seller of news-
paper advertising).

IX
CONCLUSION
It is respectfully submitted that the instant recori
perrits a0 helding but that insurance agénts having appcint-
nent agreements with Farmers Insurance Group are indepaerncent
contractors; the petition, accordingly, must be dismissed.

DATED: July, 1973
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