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portion of their time to selling Farmers' insurance,
and, the absence of detailed or effective control by the
district managers But the agents right to set their own
hours is more illusory than real and is illustrated by a
memo from district managers to agents in which the
agents were informed that by a vote of district
managers, it was recommended that minimum office
hours be 9 to 5, Monday through Friday, and 9 to
noon on Saturday 6 The memorandum continued that
"desirable" hours to keep their offices open were from
9 to 5 30 on weekdays and 9 to noon on Saturdays
Thus the agents right to "set their own hours" is in
reality quite limited And the additional fact that an
agent may devote some of his time to other productive
work is not significant since we often include
employees in a unit for representation even though
they may pursue part-time employment with still
another employer Moreover, the control of the
district manager over the agent is still manifest,
although more subtly The district manager schedules
sales meetings, sets production "goals," dispenses
commission checks to the agents, and exercises subtle
pressures in influencing agents to attend regular
district manager's meetings as well as company
sponsored seminars and conferences When an agent
gets into disfavor with his district manager, the
termination of his contract (and his employment) with
the Company can be the result 7

The foregoing facts establish that the agents do not
operate their own independent businesses, but per-
form functions that are an essential part of the
Employer's normal operations, and that the Employer
has reserved the right to control and direct the manner
and means by which the agents perform their work
Under these circumstances, we conclude that Farm-
ers' agents are not independent contractors, but are
employees within the meaning of Section 2(3) of the
Act 8 Accordingly, we find that a question affecting
commerce exists concerning the representation of
employees of the Employer within the meaning of
Sections 9(c)(I) and 2(6) and (7) of the Act

4 The Petitioner seeks to represent agents of the
Employer in five different units, three of which are
regionwide and two of which were originally state-
wide The Employer and the Petitioner stipulated, and
we agree, that the units set forth in Case 31-RC-1139,
Case 31-RC-1140, and Case 31-RC-1141 are appro-
priate It is clear that their geographic extent coincides
with the Employer's administration of its regional
offices located in Austin, Texas, Merced California,
and Los Angeles, California, respectively However,
there is some dispute as to the units requested in Cases
31-RC-1137 and 31-RC-1338

Cases 31-RC-1137, 31-RC-1138

In these cases, the Petitioner originally requested
units of all agents in the States of New Mexico and
Arizona At the hearing the Petitioner amended those
petitions and is now seeking units of agents assigned
to district managers' offices which are administrative-
ly numbered 16-13, 16-20, and 16-25, all of which are
located in Albuquerque, New Mexico, in Case
31-RC-1137, and a unit of all agents assigned to
district managers' offices administratively numbered
88-05, 88-06, 88-08, 88-09, 88-10, and 88-14, all of
which are located in Phoenix, Arizona, or nearby
communities in Case 31-RC-1138 Alternatively, in
those cases, the Petitioner requests units of all agents
of the Employer in the States of New Mexico and
Arizona The Employer contends that only region-
wide units are appropriate

The Employer's home office is located in Los
Angeles, California Under the main office are
regional offices, five of which are concerned in this
proceeding Within each region there are numerous
district managers' office locations While regional
office areas are set in terms of natural boundaries,
such as state or county lines, the districts have no
fixed geographical boundaries and the district manag-
ers may recruit and locate agents anywhere contigu-
ous to their own locations The regional offices recruit
and designate district managers who in turn recruit
and recommend to the regional offices the appoint-
ment of agents The regional offices have the final say
regarding appointment, termination, or disciplinary
action regarding the agents

All records concerning the agents are kept in the
regional offices The regional offices receive the
premiums collected by the agents and distribute the
funds Communications regarding rate, coverage, and
types of policies are carried out between the agents
and the regional offices with the district manager
intervening only when solicited, usually by the agents
The regional offices prepare for each agent the
monthly folio together with a check for the commis-
sions earned The folios and checks are sent to the
district managers who deliver them to the agents

New Mexico is part of the Employer's Colorado
Springs region, which includes several other States in
addition to New Mexico One district manager, whose
office is located in Durango, Colorado, has about half
his agents located in Colorado and the other half in
areas of New Mexico Some of these agents are
licensed to sell in both States and do so The nearest
district office located outside of Albuquerque is at
Roswell, approximately 140 miles distant However,

6 Petitioners Exh 72 as illustrated by Petitioners Exh 68 70 71
7 Agent Drane s agreement with Farmers was terminated by Farmers as 8 N L R B v United Insurance Co 390 U S 254 1968 Farmers

the result of a continuing conflict between Drane and his district manager Insurance Group et a! supra
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agents assigned to the Albuquerque district managers,
as the unit sought in Case 31-RC-1137, may be
located in communities over 100 miles distant from
Albuquerque.

Arizona is part of the Employer's Santa Ana region,
which also includes Southern California outside of
Los Angeles County and a portion of Nevada. One
district manager's office in Yuma, Arizona, has agents
in California as well as Arizona. The six district
offices sought in Case 31-RC-1138 are all located in
the Phoenix metropolitan area, but these districts
include agents in communities as much as 100 miles
distant from Phoenix. On the other hand, agents
assigned to a Tucson district office, in some instances,
are located in communities much closer to Phoenix.

The Petitioner argues that the offices of the agents
attached to districts involved in both disputed
petitions are identified with a geographic area, and
accordingly, should be found to be appropriate units.

The Board has held that it will establish a single unit
of district offices where the amalgamated unit is
coherent and sensible for collective bargaining from
the standpoint of geographic considerations or the
employer's administrative or operational structure.9
We find that the two disputed units sought by the
Petitioner in this proceeding fail to meet these
standards. Initially, the Petitioner has made no
showing and makes no claim that a single district
office is an appropriate unit. The fact that the district
manager has some immediate supervisory authority
over the agents in the district and that agents perform
their work subject to his direction does not, in itself,
justify a single district office as an appropriate unit.io
Also, a group of district offices is not considered
appropriate as a single unit unless separately
appropriate." In addition, it does not appear that the
units requested here have the requisite geographic
coherence inasmuch as agents not here sought
assigned to district managers' offices located outside
the metropolitan areas of Albuquerque and Phoenix,
are sometimes located nearer to those areas than
agents assigned to district managers' offices within
those metropolitan areas. Thus, the areas sought are
not sufficiently inclusive and compact to facilitate
single unit bargaining.

We find, on this record, that a regionwide unit is the
only appropriate unit. The parties have stipulated that
regionwide units are appropriate in three cases, and
even the Petitioner recognizes that the Employer's
operations are "somewhat centralized." As noted, the
regional offices have the final say regarding appoint-
ment, termination, and disciplinary action regarding

9 State Farm Mutual Automobile Insurance Co, 158 NLRB 925
10 See N L R B v Pinkerton's, Inc , 428 F 2d 479 (C A 6)
11 See Metropolitan Life Insurance, 156 NLRB 1408, and cases therein

cited , where the Board found individual district offices to be separate
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the agents. All records are kept at the regional office
and all premiums are sent to the regional office. There
is extensive communication between the regional
offices and the individual agents , and there is also
substantial supervision over the individual district
managers as well as the agents from the regional
offices. Furthermore, the regional office administra-
tion covers a clearly defined geographic area. Accord-
ingly, we shall direct elections in the five regional
units which we find to be appropriate. The elections in
the Colorado Springs region and the Santa Ana region
will be subject to a sufficient showing of interest by
the Petitioner in each unit.12

5. The Petitioner seeks to represent full-time and
part-time agents (including career trainees), and the
Employer agrees that part-time agents should be
allowed to vote. The parties agree that individuals
classified as district managers, political agents, and
reserve agents should be excluded.

The parties were in agreement that an eligibility
formula should be devised to exclude those part-time
agents who have only a minimal community of
interest with full-time agents, but that such formula
based on the number of hours worked by a part-time
agent could not be satisfactory and would be
unreliable because of the wide disparity in results
achieved during hours of work and because no
records are kept of hours worked. The parties agreed
that the formula should be on the basis of production
count and/or policies in force. "Production count" is
a formula devised by the employer as a measure of
agent productivity which generally refers to the
number and value of policies sold and is computed
each month. "Policies in force" is a computation of
the total number of policies assigned to an agent at a
particular time which includes those policies sold and
serviced by him as well as certain policies assigned to
him for servicing.

The Petitioner proposes that the minimum figures
for eligibility for part-time agents should be an
average of 30 production count or 350 policies in
force. The Employer's proposal, more generous and
also more complicated, would include any part-time
agent who achieves one of the following: (1) an
average monthly production count during the appli-
cable 6-month period which is equal to the median
monthly production count of all part-time agents in
his region who have production count; (2) policies in
force equal to the median policies in force of all part-
time agents in his region who have policies in force; or
(3) 50 or more policies in force.

By Board standards, a part-time employee must

appropriate units where they covered a defined geographical area and
were , to a significant degree , a self-contained unit

12 Should the Petitioner desire not to participate in elections in those
two regions , it may withdraw its petitions
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have a substantial and continuing interest in the unit
to be eligible to vote in a Board-conducted election. In
devising a formula for eligibility with those standards
in mind, we have considered the appointment
agreements , the numerous exhibits, containing the
production count and policies in force of part-time
agents , the testimony of the production count and
policies in force of full-time agents, and the Employ-
er's contentions that part-time agents historically are
the backbone of the Employer's sales program,
particularly where the markets are geographically
large , but sparsely populated. With those considera-
tions in mind, we find that a part-time agent is within
the appropriate unit and eligible to vote if he has at
least 50 policies in force, or has a production count of
an average of at least 5 policies a month during the
applicable 6-month period preceding the direction of
elections .13 In arriving at the number of policies in
force, we note that the agent begins to receive contract
value under his agent appointment agreement when
he reaches 50 policies in force. At that time, each
agent realizes some value from his association with
the Employer and the Employer apparently feels that
the agent has become of some value to it. In setting
production count at an average of five monthly for 6
months, we believe that a part-time agent's achieving
this production count for a period of time evinces his
continuing interest in the employing industry. Since
the part-time agents are an important and producing
segment of the agency force, a production count of at
least five monthly will accommodate both those part-
time agents in rural areas who have a more limited
clientele , and also those in more populated areas
whose part-time agency is limited, but who have
access to a larger clientele.

Accordingly, we find that the following employees
of the Employer constitute units appropriate for the
purposes of collective bargaining within the meaning
of Section 9(b) of the Act:

1. All full-time insurance agents , career trainees,
and part-time agents who have produced an average
of 5 count a month for 6 months or have 50 policies in
force employed by the Employer in its Colorado
Springs region, excluding district managers, political
agents , reserve agents, all other employees, office
clerical employees, professional employees, guards,
and supervisors as defined in the Act.

2. All full-time insurance agents , career trainees,

13 The Employer computes and publishes the policies in force only
every 6 months, usually at mid-year and yearend. Therefore, the policies in
force date would be for the last posting date immediately preceding the
direction of elections.

14 In order to assure that all eligible voters may have the opportunity to
be informed of the issues in the exercise of their statutory right to vote, all
parties to the elections should have access to a list of voters and their
addresses which may be used to communicate with them. Excelsior
Underwear Inc., 156 NLRB 1236, N L.R B v. Wyman-Gordon Company,

and part-time agents who have produced an average
of 5 count a month for 6 months or have 50 policies in
•force employed by the Employer in its Santa Ana
region, excluding district managers, political agents,
reserve agents, all other employees, office clerical
employees, professional employees, guards, and
supervisors as defined in the Act.

3. All full-time insurance agents, career trainees,
and part-time agents who have produced an average
of 5 count a month for 6 months or have 50 policies in
force employed by the Employer in its Austin region,
excluding district managers , political agents, reserve
agents, all other employees, office clerical employees,
professional employees, guards, and supervisors as
defined in the Act.

4. All full-time insurance agents, career trainees,
and part-time agents who have produced an average
of 5 count a month for 6 months or have 50 policies in
force, employed by the Employer in its Merced
region, excluding district managers, political agents,
reserve agents, all other employees, office clerical
employees, professional employees, guards, and
supervisors as defined in the Act.

5. All full-time insurance agents , career trainees,
and part-time agents who have produced an average
of 5 count a month for 6 months or have 50 policies in
force, employed by the Employer in its Los Angeles,
California region, excluding district managers , politi-
cal agents, reserve agents, all other employees, office
clerical employees, professional employees, guards,
and supervisors as defined in the Act.

[Direction of Elections 14 omitted from publication]
CHAIRMAN MILLER, dissenting:

My colleagues appear to me to be ignoring the very
principles to which they give lip service.

The majority opinion correctly sets forth one of the
significant criteria in this type of case: "When the
right to control and direct both the result and the
manner and means of doing the work is reserved by
the person for whom the work is done, an employer-
employee relationship exists."

But having stated this principle, my colleagues then
proceed to ignore it. On this record there is virtually
no evidence that the manner and means of doing the
work is prescribed by the Farmers Insurance Group,
or that any right to control said manner or means is
reserved to Farmers Insurance Group.

The control over risks which the insurer is willing to

394 U.S. 759 Accordingly, it is hereby directed that an election eligibility
lists, containing the names and addresses of all the eligible voters must be
filed by the Employer with the Regional Director for Region 31 within 7
days of the date of this Decision and Direction of Elections. The Regional
Director shall make the lists available to all parties to the elections. No
extension of time to file these lists shall be granted by the Regional
Director except in extraordinary circumstances . Failure to comply with this
requirement shall be grounds for setting aside the elections whenever
proper objections are filed
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accept and the prescription of forms for policy
application are no more than control over the product
which the seller is offering to the public, and surely do
not control the manner or means to be used by the
agent in promoting or selling that product. The agents
are encouraged, but not required, to attend sales
meetings and to follow suggestions in agents manuals
which contain a combination of technical data and
suggested working procedures.

The agents are free to establish offices where they
please, to set their own hours, to make their own office
leases , to furnish their offices as they wish, to hire or
fire their own help, to control their own expenses, to
determine upon whom they shall call and when they
wish to call upon them, and to decide for themselves
how they will advertise or promote the seller's
product. Farmers does not even require that the
agents' time be devoted exclusively to Farmers; they
may sell other insurance, subject only to a normal
commercial prohibition against directly competitive
selling activity.

How, under these circumstances, my colleagues can
fit the facts of this case under the umbrella of

principle which they purport to espouse , I do not
understand.

In addition , my colleagues ignore another signifi-
cant criterion-i.e., whether the income of the agents
seems , upon the record as a whole , to be substantially
in the nature of profits resulting from an efficient
conduct of a business , or whether conversely, the
agents have little or no opportunity to affect their
income by good business management , and can fairly
be said to be wholly dependent upon a sort of
incentive wage to be paid by the Employer. See
Deaton, Inc., 187 NLRB No. 102, (Chairman Miller,
dissenting). This record indicates that the agents
exercise their own judgment in controlling all of their
selling expenses , are free to and do earn income from
selling insurance other than that offered by Farmers,
and in general are managers of their own agencies.
They may appropriately be analogized to a manufac-
turer' s representative or a distributor in a manufactur-
ing operation, as contrasted with a manufacturer's
direct sales force.

I would therefore find these agents to be independ-
ent contractors and dismiss the petition.


